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EDITORIAL NOTES. 


The annual meeting of the New Jersey State Bar Association was 
held at Atlantic City on June 14th and 15th. The Association met at three 
o’clock in the afternoon of the fourteenth and elected officers for the 
ensuing year. Mr. David J. Pancoast was chosen President, and Mr. 
Robert H. McCarter, Mr. Clement H. Sinnickson and Mr. Alan H. 
Strong, Vice Presidents. Mr. Charles C. Black and Mr. Albert C. Wall 
were re-elected Treasurer and Secretary. The annual dinner was served 
at the Windsor Hotel in the evening. About sixty members were pres- 
ent. The retiring President, Vice Chancellor Stevenson, presided, and 
informal speeches were made by Vice Chancellor Pitney, Mr. Hampton 
L. Carson, of Philadelphia; Justice Fort, Justice Hendrickson, Mr. 
Robert H. McCarter and Mr. Edward M. Colie. The Association met 
again the next morning. Some new members were elected and formal 
business was disposed of. The Committee on Legal Education read a 
report referring to the memorial presented to Supreme court at the 
November term and the appointment by the court of a committee of the 
Bar to obtain information and make a report, with their suggestions. 
The efficient work would have to be done, they said, by that committee 
and the court, and there was no need to do more at this time than to 
report briefly what improvements had been made of late years in other 
states and to make suggestions of such changes as would be desirable 
and practicable in our own system in order to secure a test of a sufficient 
preliminary education as well as of knowledge of legal principles and the 
practice of the law. The committee insisted especially upon the import- 
ance of preliminary education, and suggested that an arrangement should 
be made with the authorities of the public schools for a preliminary 
examination of such law students as had not the certificate of a high 
school or academy. The committee urged also that the examination in 
legal subjects should be made more thorough and should deal with ques- 
tions of law applied to stated facts as well as with matters of practice, 
and they insisted that the experience of other states showed that a perma- 
nent Board of Examiners was more efficient than a board appointed to 
serve for only one year. They said there was no other state in which there 
was a second examination for counsellor’s license, but that they considered 
such an examination important and did not recommend any change in 
this respect. The report was signed by Mr. Edward Q. Keasbey, Chair- 
man, Mr. J. Kearny Rice and Mr. Charles E. Hendrickson. The report 
was discussed and ordered printed, and action thereon was deferred to an 
adjourned meeting. 
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The special purpose of the morning meeting was to listen to the 
addresses of Vice Chancellor Stevenson, the retiring President, and Mr. 
Hampton L. Carson, of Philadelphia. Mr. Stevenson referred to the 
decisions of the Supreme court of the United States on the relations of 
the United States and its new island possessions, and discussed the prin- 
ciples governing the construction of the Constitution in its application to 
the control of this territory. He said the Constitution was made by the 
people of the United States, and that the question what the sovereignty 
was that made this Constitution was a question of fact not determined 
by the recitals in the Constitution itself. There was, he said, an unwrit- 
ten Constitution underlying the written one. The Constitution was 
made by the people of the original states for the government of them- 
selves and of such other persons or territory as they saw fit to include 
within its provisions, and whether any particular provisions of the Con- 
stitution applied to the Northwest Territory, the District of Columbia, 
New Mexico or the Philippine Islands was a question of construction. 
It might well be that certain provisions were applicable to the people of 
the District of Columbia, who were citizens of Virginia or Maryland when 
the Constitution was adopted, or even to the people of the Northwest 
Territory, which already belonged to the states, and yet that they were 
not intended to apply to territory beyond the Mississippi or across the 
sea. The address was very interesting and very suggestive and is a valu- 
able contribution to the discussion of this great subject. 


Mr. Hampton L. Carson, who is a lecturer in the University of 
Pennsylvania, delivered a learned and interesting address on the “Origin 
of Contract,” suggesting the answer to the question of the moral philoso- 
pher, “Why am I obliged to keep my word?” He gave a very clear 
statement of fundamental concepts, showing their development from 
the earliest times to the present day and their bearing and effect upon 
the law of contracts. The paper was well written and well delivered, and 
was listened to with much pleasure as well as intellectual profit. 

Both addresses were ordered to be printed. 

E. Q. K. 


The following poetical will was among those recently proved at 
Somerset House. It was made by a gentleman who rejoiced in the 
unique name of “Somers Eve:” . 

All my worldly goods in store 

I leave my dear wife for evermore: 
As to amount I will no limit fix; 
This is my will and she executrix. 


A good story, but one rather hard upon the profession, is told of a 
certain dean of Ely. At a dinner, just as the cloth was being removed, 
the subject of discourse happened to be that of extraordinary mortality 
among lawyers. 

_ “We have lost,” said a gentleman, “not less than seven eminent bar- 
risters in as many months.” 

The dean, who was very deaf, rose just at the conclusion of these 
remarks and gave the company grace: 

“For this and every other mercy, make us devoutly thankful.” 
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[This article originally was written to be presented to the U. 8S. Supreme Court, 
as a brief in the Insular Cases. Upon further consideration it was not proffered to 
the court, and is now, for the first time, printed as a contribution by an independent 
thinker, to the study of the questions involved. ] 


In the past century evolution has done nothing of vaster importance 
in the field of statecraft than the complete unfolding of the notion of the 
real nationality of the United States. 

The Porto Rico cases, now before the Supreme court, afford that 
highest of earthly tribunals an occasion for an authoritative declaration 
of true nationality. They also serve as a tangible illustration of the need 
of the establishment of the views which are suggested in this article. 
There are two principal cases. 

In the De Lima case the question relates to duties collected after the 
treaty and before the Foraker Act of Congress. 

In the Downes case the duties were collected after the Foraker Act. 

In the latter case the “power” of the Congress to levy a tax upon 
imports from Porto Rico is the issue involved. 

In the former the question is, must the Executive department after 
treaty, and before specific direction by act of Congress, continue to collect 
the duties which were in force when the treaty was made? In other 
words, did the mere fact that the treaty transferred the sovereignty of 
Porto Rico to the United States abrogate the Dingley Tariff Act as to 
that Island? Or, did that act continue in force as to Porto Rico until 
repealed or modified by a specific act of Congress? 

Since an act of Congress authorized the duties to be collected from 
Porto Rico, must not another act of Congress be requisite to annul or 
modify the former act? 

The contentions of counsel for the United States (with which I agree) 
are that: In the De Lima case the Executive had no right to refrain from 
collecting the duties under the Dingley Act until that act was repealed 
or modified by the Congress. That a treaty, made by the Executive and 
Senate, could not defeat or suspend the Dingley Act which was a law 
made by vote of the Congress—House and Senate—and approved by 
the President. 

In the Downes case the Foraker Act provided for a special tariff, etc., 
under the clause of the constitution which authorized the Congress to 
“dispose of” and govern territories. The power “to dispose of” is so vast 
as to include all lesser powers, and cannot be limited by a clause which 
would destroy that power if literally enforced. The clause requiring 
duties to be “uniform” throughout the United States was made to pre- 
clude any preference of the ports of one “State” over those of any other 
“State,” and had no application to the ports of any “Territory.” 

The control of “territory,” whether organized, unorganized or only 
an appurtenant possession, rests solely with the Congress, which is 
absolute, being subordinate only to the “institutional rights” re-enumer- 
ated in the Constitution. 

These observations are in the nature of an attempt to support the 
position of the United States Government in the Porto Rico cases, by 
brief reasoning upon historical and legal principles, without invoking 
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judicial precedents. Those precedents will be ably considered by the 
counsel of record in these cases. 

And this is done in the belief that the time has come when, in the 
order of constitutional evolution, the Supreme court has at once the occa- 
sion and the power, as never before, to assert and interpret the written and 
unwritten constitution as jointly establishing the modus vivendi of a 
nation, rather than as a rigid fundamental law insusceptible of whatever 
sound and fair interpretation may be essential to advance its two chief 
purposes, the perpetuity of the Union and the general weifare of the 
people, by and for whom it was ordained. 

No one has a deeper reverence for our written Charta Maxima. But 
I cannot look upon it blindly as a “fetich” to be worshipped as the sole 
source of our national power. Fortunately, the power of the Supreme 
court to decide any question properly before it is absolutely uncontrolled 
by any prior decisions. Reluctant though it be to reverse any of its well- 
considered decisions, it has several times done so; and there can be no 
doubt that if it should believe that a new departure in constitutional con- 
struction is proper in this cause, no servitude to precedents will hamper 
its independent action. So that, if need be, in considering what may 
have been said by this court in respect to “delegated powers,” the present 
court can, and doubtless will, discharge its solemn duty with that perfect 
candor and absolute independence of judgment required by this great 
occasion. 

Counsel for appellants, at page 7 of their brief, make five “conces- 
sions” that go no little way toward admitting the position which I am 
about to suggest. but these concessions are as to legal principles, and 
their substance requires to be acted upon by the court as clearly and 
positively as if no such concessions had been made by one of the parties. 

The basic error of appellant consists in holding, substantially, that 
all governmental powers of the “United States” come from, and rest 
upon, the written Constitution of 1787; and that no national and inter- 
national pewers of that entity existed before that instrument was ratified: 
That there is not any unwritten Constitution of the United States. 

This error is of wide acceptance; has much to support it in past 
decisions of various courts, debates and text books. In opposition 
thereto these observations are submitted with great respect, and not 
without, I trust, a becoming diffidence and modest confidence. 

My position is that both by our unwritten and written constitutions 
the entity styled “the United States” is a “nation,” with all the powers of 
national sovereignty that are inherent in nationality; and that such nation 
has lawfully acquired title to the islands; that they are to be governed by 
the Executive as Commander-in-Chief of the Army and Navy, until the 
Congress shall prescribe their exact status and mode of government. 

Let me speak of the preconstitutional powers, under what | call the 
“unwritten constitution.” I shall then show that all these powers were 
re-enumerated and expressly reconferred by the written constitution of 
1787. 

From the first Colonial Congress of 1774 until the Articles of Con- 
federation took effect in 1781 the government of the united Colonies was 
purely a congressional or parliamentary governmert. The Colonies were 
directly governed by England until the Declaration of Independence of 
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July 4, 1776, for the first time declared them to be independent “States.” 
The “Union” began with the first Congress, and it was expressly asserted 
as the “United States” by the immortal Declaration. And it ‘was not 
until after that momentous instrument that the several colonies assumed 
to be, and actually were, organized “States.” The “Union,” therefore, 
existed before there were any “States.” And it is to the de facto exis- 
tence of that “Union” that the States as “States” owe their existence. 
This was the view asserted in Lincoln’s first inaugural address; and is 
supported by historical facts of the period involved. From 1774 to 1776 
there was a de facto government opposed to the de jure government of 
England, and it consisted in the Congress of the United Colonies. After 
1776 there was the de facto government of the States united, further 
defined by the Articles of Confederation of 1781. The treaty with Eng- 
land of 1788, and the written Constitution of 1787, culminated in the de 
facto and de jure United States as they exist to-day. 

The chief national and international powers of a nation are those of 
war, treaty-making, the control of commerce, post-roads, fisheries, navi- 
gation, etc.; all of these powers were exercised by the Colonies united and 
the quasi States united before any “State” was organized. 

None of them was exercised by, or conferred upon, the Colonies or 
the States; and the written constitution of 1787 expressly forbade them 
to any and all “States.” As they are essential to every independent 
nation they must reside in the Union, and in the Union only. The exis- 
tence of these powers necessarily implies all other powers, needed to 
carry them into effective results, including plenary power to govern terri- 
tory acquired by war or treaty. 

Evolution, which has been at work ever since the first Continental 
Congress of 1774, has at last evolved the complete notion that the people 
of the United States constitute a nation, with all the powers of sovereignty 
that international law declares to be inherent in a sovereign nationality. 
There remained only the need of a declaration of this political truth by the 
only competent authority, the people themselves. This new Declaration 
of Independence was given by the people at the late Presidential election. 
It, therefore, seems opportune for the Supreme court to give judicial 
sanction to the political declaration of the people. 

The jealousy which the several states had for each other and their 
fear of the Federal entity, styled “the United States,” were the chief obsta- 
cles in the way of adopting the written Constitution. That fear and 
jealousy sought to minimize Federal power, and vainly tried to emasculate 
it with more or less vague limitations. 

Among the many acts of the States in early opposition to nationality, 
I refer to the following—judicially known to the court. 

The Virginia and Kentucky Resolutions of 1798 and 1799 vehe- 
mently asserted the right of the States to judge of violations of the written 
Constitution and to resist them. Josiah Quincy, of Massachusetts, 
declared that to erect Orleans (a part of the recent Louisiana purchase) 
into a state would be a virtual dissolution of the bonds of the Union. 

New England violently opposed the 1812 War with England. 
Massachusetts particularly objected to the power of the President to call 
out the militia. Virginia went so far as to recall her militia from the 
Federal service. The Hartford Convention bitterly opposed the power 
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of the United States to call out the militia. This action of Massachusetts 
and Connecticut, in time of actual war with a foreign enemy, showed how 
slight a hold “nationality” had upon those, who, as citizens of “States” 
were eaten up with jealousy of the federal or national Government. 

The war debts of the states due to the United States were never 
promptly, or, indeed, fully paid. 

Debts against states could not be enforced, although they were suable 
under the original written Constitution of 1787. Many states bitterly 
opposed that provision. From this cause came the XIth Amendment, 
declaring that the judicial power of the United States should not extend 
to suits by citizens against a state. This was the first attempt at narrow- 
ing the Federal power by an Amendment. 

The courts and militia of Pennsylvania resisted service of a manda- 
mus from this court in the Olmstead case. 

In Ohio opposition to the United States was vindictive to the 
extreme. The Virginia and Kentucky resolutions were affirmed; and, 
in 1820, the United States Bank was actually outlawed and made open to 
public robbery. 

In 1882 South Carolina passed its act to nullify the federal protective 
tariff. 

In one case Georgia hanged an Indian in despite of a writ of error 
to the Supreme court. 

In another case Georgia detained one Winchester eighteen months 
in jail after the court had pronounced his sentence illegal. 

In Wisconsin controversy over the Fugitive Slave law caused a con- 
vention to adopt resolutions much like those of Virginia in 1789. 

In 1861 this feeling of anti-nationality culminated in Secession and 
the Civil War. 

The beneficent result of these acts is—the complete and assured per- 
manency of the notion that the United States are a “nation,” endowed 
with perpetuity, and embracing in its entity all the powers needed for 
national and international purposes; and that whatever great powers of 
domestic or municipal sovereignty reside in the several states, the 
“States” are absolutely denuded of all national and international power. 

The “supreme arbitrament of the sword” settled this question; it has 
become a great “political truth,” with which no judicial body can have 
any right to interfere. 

In the greater proportion of litigations the unwritten law has as 
much power as that which is written; and so it is true that no just view 
can be taken of a grave constitutional question which does not embrace 
the powers both of the unwritten and the written Constitution. The 
British Constitution is wholly unwritten; ours is the magnificent charter, 
written in 1787, as a great defining and remedial statute, and is a supple- 
ment to the pre-existing unwritten Constitution. That “strict construc- 
tion” of the written letter, which appeals to many, ignores the equally 
binding unwritten Constitution. The written and unwritten should be 
construed together. The unwritten warrants the claim for the broadest 
nationality; the written defines and shows procedure but abrogates no 
national or international powers that pre-existed the written instrument. 

The first Declaration of Independence, on July 4, 1776, declared the 
United Colonies to be free and independent states, with all the powers 
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which appertain to such states, among which are the right to make war, 
conclude peace, negotiate treaties, etc. Then it was that the nation was 
born, and its Congress conducted its international affairs for thirteen 
years before the written constitution went into operation. So far as the 
International powers of the nation, born July 4, 1776, and still existing, 
are concerned, there has been no lessening of power by the written Con- 
stitution. The international power sprang originally from nationality 
and from the natural right of self-preservation, and not from expressly 
delegated powers, which simply reaffirm some of those which had been 
previously claimed and effectively used for thirteen years. All of our 
great institutional rights referred to in the Magna Charta of 1215, in the 
Bill of Rights of 1688, and in the preRevolutionary colonial charters, are 
part of our Constitution, and there was no need of writing them in the 
instrument of 1787, for they had been for centuries written in the hearts 
of all who inherited or shared English freedom. 


Among those institutional and personal rights are: Freedom of 
worship, of speech, of education, of petition and assemblage; right to bear 
arms; security against unreasonable search or seizure; that only by due 
process of law can any one be deprived of life, liberty or property, etc. 

It seems to be a just view that, under our authority as a nation wag- 
ing war, we acquired the Spanish islands by conquest and cession, and 
that this authority existed before the written Constitution, as an insepara- 
ble incident of nationality. Under that authority we have as ample 
power to dispose of or govern those acquisitions as would any other 
sovereign power which had acquired them; subject, however, in our case, 
to the institutional rights above referred to, involved in the enjoyment of 
the right to life, liberty and property, which rights only “follow the flag.” 

Is it not, therefore, a sound claim that the United States as a nation, 
by virtue of the sovereignty which existed before (as well as since) the 
written Constitution, acquired and will govern the Spanish islands until 
the time shall come when, under the provisions of the supplemental writ- 
ten Constitution, Congress shall establish a civil government? Until 
that is done the Executive of the nation may repose upon the preconsti- 
tutional and unwritten powers of the nation and govern as a military com- 
mander subject to the said institutional rights, which necessarily go with 
our jurisdiction. 

In brief, the United States, as a nation that had existed long before 
the written Constitution of 1787, captured the Spanish islands, and as a 
nation will hold and govern them by force of their nationality, and will 
continue so to do, recognizing all institutional rights until, under the sup- 
plemental Constitution, Congress shall provide some other modus 
vivendi. 

To contend, as many do, that the United States as a nation lacks any 
of the broadest powers of international sovereignty needed for self-preser- 
vation, for the general welfare, or for national perpetuity, is to put on 
shackles that do not suit the ideas which evolution has put into the minds 
of those Americans who believe their country to be a nation in the widest, 
truest sense. Our states are “divided as billows, but one as the sea.” 
The states are sovereign in their municipal character, lacking only in the 
complete sovereignty which alone can share in national and international 
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matters, and which is vested solely in our nation as the entity styled the 
United States. 

I hold that not only does the written Constitution, approved in 1787, 
and put into operation in 1789, refrain from any abridgment of the 
national powers; that it not only re-enumerated and reconferred them, but 
it also absolutely denuded every separate state of every shred of national 
or international sovereignty. Not so much for the assurance of Federal 
power, but chiefly for the assurance of certain limited rights of the states, 
was this great charter made. 

The eighth section of Article I expressly declares that the Congress 
shall have power: “To lay and collect taxes, duties, imposts and excises 
to pay the debts and provide for the general welfare of the United States;” 
to regulate commerce, to establish post offices and post roads, to declare 
war, to raise and support armies and navies, and numerous other sover- 
eign powers which only a free nation can have. 

The tenth section denudes the individual states of such national and 
international powers, and declares that: No state shall make any treaty, 
alliance or confederation; nor without Congressional consent shall levy 
imposts or duties on imports or exports except as needful for inspection 
laws; shall not keep troops, or ships of war in time of peace without con- 
sent of Congress. Shal] not enter, without consent of Congress, into any 
compact or agreement with another state or foreign power; shall not 
engage in war unless actually invaded or in immediate danger. 

And Section 3, Article IV, declares that “The Congress shall have 
power to dispose of and make all needful rules and regulations respecting 
the territory or other property belonging to the United States.” Thus 
reaffirming the inherent power which pre-existed the ratification of the 
written Constitution. So that, as to all national or international powers, 
the United States as a nation has paramount power and is the sole sov- 
ereign. 

In the domain of that great unwritten code called international law 
the nation having sovereignty in a particular country has plenary power 
to prescribe the laws for its government. 

The tenth amendment declaring that the powers not delegated to the 
United States were reserved to the states and the people, seems, at first, 
to narrow the scope of the Federal powers; but a deeper view of the 
paramount authority that necessarily inheres in a nation to maintain its 
own perpetuity, and the general welfare of its people, requires this amend- 
ment to be so construed as not to be in derogation of any of the national 
or international powers possessed and exercised during the preconstitu- 
tional period when only the unwritten constitution was in force. 

From dissociated colonies under crown government to the United 
Colonies combined against the crown was one long step towards the 
Union of the American people. Congressional government, the Declara- 
tion of Independence, the Articles of Confederation, the Constitution of 
1787, and its “more perfect Union,” the great decisions of Marshall, and 
of other members of the Supreme court, the wager and verdict of the 
Civil War, are steps in that orderly and mighty evolution which at length 
has firmly crystallized into the fixed thought of complete nationality. 

To the Supreme court now appertains the high opportunity of writ- 
ing an immortal decree: the people of the United States have a written 
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Constitution, interwoven with an elder one that, though unwritten, is of 
equal vigor; they must be construed together on the lines of sound judicial 
construction; so construed, the United States form a body politic having 
all national and international powers that are needful to carry out the 
great purposes for which they were ordained—the perpetuity of the 
Union and the welfare of the people. 

Among such powers are those which suffice to justify territorial 
expansion and congressional government until such territory shall be 
admitted into the union of states. 

The declared object of the written Constitution of 1787 was to make 
a “more perfect Union”—nct a less perfect one. 

In the case at Bar, appellant insists that upon the ratification of the 
treaty with Spain, Porto Rico became in every sense an integral part of 
the United States; in every sense ceased to be a foreign country, and was 
entitled to the benefit of free trade under the constitutional clause “all 
duties, imposts and excises shall be wniform throughout the United 
States.” And that the tariff act has no application to goods imported 
from Porto Rico. 

All the states are foreign to, and independent of, each other. New 
York in respect to Pennsylvania is a foreign country. Each state in 
respect to its cwn well-defined sovereignty is foreign to the United 
States. And so Porto Rico is foreign to the United States, except in so 
far as the recent Porto Rico Bill has made it in certain enumerated 
respects partially integral. But that bill being passed subsequent to the 
circumstances of the De Lima case is not therein under consideration. 
It is, however, in the Downes case. , 

If my view be correct, the United States as a sovereign nation 
acquired complete sovereignty over Porto Rico by virtue of conquest con- 
firmed by treaty. This was done by virtue of “nationality” and under 
international law. It could have been as well and rightfully done if there 
had never been any written Constitution. Before that instrument the 
“United States” as a nation waged successful war and ratified treaties. 
The express power to do this was (needlessly) reaffirmed under the war 
and treaty powers of the written Constitution. 

The United States became a Union of “States,” not of territories, 
when nationality was asserted July 4, 1776, when there were no “territor- 
ies.” The dominant intent was to unite the thirteen “States” into a fed- 
eral “Union.” Except in one clause the 1787 Constitution makes no 
reference to “territory,” and that distinctly confers plenary power upon 
Congress to dispose of or to govern it. 

The Articles of Confederation taking effect in 1781 made no refer- 
ence to “territory,” for the United States had no “territory” until the 
State of Virginia, in 1784, ceded its northwest territory to the United 
States. The Union and the Constitution, written and unwritten, were 
made for “states” and not for “territories.” Whenever “territory” came 
within the ownership and sovereignty of the United States, it remained 
“territory,” utterly outside of “statehood,” and all of the privileges per- 
taining exclusively to statehood until such territory should, under proper 
circumstances, be duly admitted by the Congress into the Union as a full- 
fledged state. Until so admitted no territory has any of the rights that 
pertain to a “state” as distinguished from a territory. There are many 


’ 
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such rights. The right to Senators, to voting Representatives, and the 
right to be regarded as a state hav ing self-governing, domestic or munici- 
pal sovereignty. Also the right to nondiscrimination in favor of any 
other state in respect to duties, imposts and excises. None of these rights 
belong to mere “territories.” 

The Constitutional clause in question was intended to protect 
“States” against such discrimination. The words of the clause are 
“throughout the United States.” The words “and Territories” would 
have been added if the makers of the Constitution had intended to include 
territories. ‘The only territory then known of and in contemplation was 
that ceded by the states to the Union, and all was so far removed from the 
seas as to be unthought of in connection with tariff duties. 

The contention of appellants that Porto Rico or any mere “territory” 
is an integral part of the United States within the meaning of the tariff 
clause, or in any other meaning, goes too far. 

If Porto Rico, or other territory, be an integral part of the Union, 
with the rights that the Union concedes to states and statehood, what 
possible need can there be to apply for admission to the Union? Noth- 


ing is constitutionally clearer than the need of formal action by the Con-: 


gress before a territory can be admitted to the Union, and that act of 
admission is essential to the bestowal of the rights, privileges and immuni- 
ties of the perfect status of statehood. Until such an act is made by 
Congress those who reside in territories lack that complete and dual citi- 
zenship of a state and of the United States which alone gives to one all 
the rights under the Constitution. Until that status is attained, the resi- 
dents of an unorganized territory (like Porto Rico at the date involved 
in this cause) are more accurately described as “subjects” than as “citi- 
zens.” To the United States they are subject: they owe allegiance, and 
protection is their due; but neither their allegiance nor their protection, 
nor their privilege, is the same as that of one who, as a resident of a 
“State,” is a full-fledged citizen of both State and Union. 

Every territory we have had has long been kept in a state of pupilage 
until the Congress, upon full argument and investigation, has seen the 
wisdom of admitting it into the full partnership of the Union and perfect 
American citizenship. We never would dare to acquire territory if it 
were not in the power of the Congress to protect the people of the nation 
against the ills that might arise if the untrained or vicious inhabitants of 
such territory should immediately, upon the mere attachment of our 
sovereignty, become equal in all respects to those who had long enjoyed 
the full dignity of our dual citizenship. To deny Federal! authority to 
acquire territory would prevent national growth; and growth is as essen- 
tial to national health as it is to that of individuals. 

For the general welfare, and for the perpetuity of the Union, it is 
essential that whenever, under the war or treaty powers, we acquire new 
territory, first the executive, and then the Congress, should govern, until, 
in the fullness of time, statehood is conferred. Until then, or until author- 
ized by Act of Congress, such territory is a foreign country as to tariff, 
and is in many other respects not an integral part of the Union. 

These observations, based upon principles, are made to emphasize 
the long line of adduced judicial, executive and legislative precedents, 
none of which conflicts with the essential conclusion that requires an 
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affirmation of the judgments below. Those precedents were made under 
the written Constitution of 1787; with equal reasonableness they might 
have been made even if that great instrument had never been drawn. 

Construing together as one the written Constitution of 1787, and 
that great body of precedent, custom, acts, international law and inherent 
necessity—which reaches at least as far back as Magna Charta, and which 
I hold to be a very real unwritten Constitution—I see no room to doubt 
the existence of the amplest power of nationality entirely adequate to all 
the needs of the United States as a body politic, possessed of the entire 
and complete sovereignty in all national and international matters. 
Nothing but the clearest possible written prohibition of the right to 
acquire and govern distant territory could exclude the powers I have 
ascribed to the United States. There is no such prohibition. 

Not in our day has any cause of equal gravity been before our 
Supreme court. It will be a distinct misfortune if the court should be 
other than unanimous in its decision to uphold the nationality of the 
Union to every extent needful for the maintenance of the welfare and 
perpetuity of the States united. That principle and precedent unite in 
pointing to such a decision, I do not doubt. 

Does not this case emphasize the desirability of ending the modern 
practice of reading dissenting opinions? 

In point of fact, is not every minority opinion in dissent from the 
majority decision a serious wound to the authority of the Court? 

Is it not lese majeste in respect to the supreme judicial power of the 
land? 


JOSEPH CULBERTSON CLAYTON. 


New York City, December 15, 1900. 


| Note—I hope that the De Lima case may be reargued. The 
majority, I feel, clearly, erred in directing, in effect, that the duties col- 
lected between the treaty and the Foraker Act should be returned. 

Surely the incident of making the treaty could neither suspend nor 
abrogate the Dingley Act; abrogation or suspension could come only 
from the same power that made the act—“the Congress;” and Presidential 
approval. Why should not the Executive enforce the act until other- 
wise directed by Congress or the Supreme court? 

Where is it held that a treaty is a law superior to a law made by 
Congress? 

They are both with the Constitution “supreme laws” of the land. 
The President would have shown presumption and indecent haste if he 
had suspended the collections upon his own interpretation prior to the 
intervention of Congress, or the decision of the proper court. The action 
of his representative, the Collector of New York, was the only proper and 
safe action. Executives, created by law, must obey the law, non obstante 
any treaty. In case of apparent conflict between law and treaty they 
must follow the law until otherwise authorized by legislative or judicial 
authority.—J. C. C. 

New York City, June 3, 1901.] 
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ALBERT GOLDSTHIN v. BERNARD M. EWING. 


(N. J. Court of Chancery, June 28, 1901.) 


Corporations— Election of Officers—Jurisdiction of Supreme Court. 


The power to inquire into the Supreme court of this state, and 
and adjudicate upon the validity of the legislature has no power to 
an election of officers by both mu- vest any part of that judicial juris- 
nicipal and private corporations is, diction in any other tribunal. 
by the constitution, vested solely in 


On petition to set aside election of directors. 

Final hearing on pleadings and proofs. 

Mr. J. B. Vreeland, Mr. C. Franklin Wilson and Mr. Leo N. Levi, 
of the New York Bar, for the petitioner. 

Mr. R. V. Lindabury and Mr. R. S. Green for the defendants. 

PITNEY, V. C.: This is a petition by Albert Goldstein as a stock- 
holder of the United Pneumatic Fire Alarm and Telegraph Company to 
set aside an election of directors held on January 23, 1901, pursuant to a 
notice of a meeting signed by three stockholders. The petition is based 
upon the act of March 24, 1899 (P. L., p. 563). 

The validity of the election sought to be adjudged to be invalid is 
attacked on two grounds: one is of fact, and the other is of law. 

The one of fact is that the notice, which was given under the forty- 
sixth section of the corporation act, was not signed by three stockholders. 
One of the stockholders signing the notice was a Mr. Collerd, and it was 
alleged that he had no stock standing in his name, or, if he had any, that 
it was not properly and legally issued to him, and that such issue was a 
fraud or misconduct on the part of the officers issuing it. The stock was 
issued to Mr. Collerd at the request, and by the direction, and on account 
of Mr. Bernard M. Ewing, the President and the largest stockholder of 
the company. Mr. Ewing was called as a witness and swore that on 
October 20, 1900, he paid ten thousand dollars for the benefit of the 
company to an unknown individual, at the request of the petitioner. 
Evidence was gone into on this subject, with the result—without going 
into details—that I am entirely satisfied that Mr. Ewing paid that money 
in good faith for the benefit, as he supposed, of the company, and at the 
request of the petitioner himself. The payment created a debt due from 
the company to Mr. Ewing, and was recognized and acknowledged as 
such by the other stockholders, unless the petitioner be excepted; and, as 
I find it was done at the petitioner’s special request, I must hold that the 
petitioner is estopped from denying that it was paid for the benefit of the 
company. It further appeared that the price of the shares issued to Col- 
lerd was charged to Ewing as against this $10,000 debt. Further, there 
was in fact no necessity for Mr. Ewing to resort to this indebtedness in 
order to procure the stock necessary to qualify Mr. Collerd, since he had 
a large number of shares already standing in his name. In fact, it was a 
mere matter of convenience. 

It is urged that the stock was issued to Mr. Collerd for a very small, 
if any, consideration, paid by him to Ewing. But I am of the opinion 
that it was issued to him in good faith, and that if it had been issued to 
him without any consideration moving between Mr. Collerd and Mr. 





ALBERT GOLDSTEIN V. BERNARD M. EWING. 589 


Ewing, still it constituted Mr. Collerd a stockholder in such a manner 
that he was competent to sign a call for a meeting. 


The meeting was called in good faith for the purpose of electing 
directors, and was held, and it was, in my judgment, a lawful meeting of 
the stockholders. The necessity for the call arose out of the failure of 
the secretary to advertise in the newspapers the regular annual meeting 
of stockholders for the election of directors in accordance with the by-laws 
of the conipany. It was alleged by the defendants that that failure was 
due to the petitioner’s neglect, as he was the general manager of the 
company and expected to look after all those details. I think the con- 
tention of the defendants in that regard is well taken. It was a mere 
matter of detail under the by-laws, and as the petitioner was general 
manager and the factotum, you may say, of the company, he ought to 
have attended to it. I do not mean to intimate that he intentionally 
omitted to advertise, but if it was the fault of any body it was his fault 
quite as much as it was that of the secretary. Therefore the meeting was, 
in my judgment, properly called, and the petitioner has no right to find 
fault that it was called, and the defendants, by their sworn answer, set 
up that he acquiesced in it and said he would attend it. 


The second ground is that such a meeting called under the forty- 
sixth section of the act was not competent to elect directors, and that the 
only proceeding efficient for that purpose was one to be taken under the 
forty-first section of the act, which provides for the application to a justice 
of the Supreme court. 


This raises a-nice question of law which I have not time to look into, 
and which, in my judgment, is not within the province of this court to 
determine. The defendants, by their answer, set up want of jurisdiction 
of this court, because the act in question authorizing this court to proceed 
as it has done is unconstitutional. The point was taken at the very out- 
set of the proceedings, and argued to a greater or less extent, and over- 
ruled for the time being, and the merits gone into, with the understanding 
that the question should be reserved until final hearing. Upon further 
consideration and hearing argument and citation of authority, I am en- 
tirely satisfied that the act is unconstitutional and that I ought not to 
have proceeded to hear the cause at all. But I did proceed at the in- 
stance and upon the pressure of the petitioner. His counsel insisted that 
the act was constitutional and the hearing was had, and a large number 
of witnesses examined and evidence produced. The effect of that evi- 
dence upon my mind I have already stated, but I am now clearly of the 
opinion that the court hand no jurisdiction to entertain the proceedings, 
and that the petition must be dismissed with costs. 


The principle established by the authorities is this: that the power 
to inquire into and adjudicate upon the validity of an election of officers 
by both municipal and private corporations is, by the constitution, vested 
solely in the Supreme court of this state, and the legislature has no power 
to vest any part of that judicial jurisdiction in any other tribunal. The 
authorities are collected in the two recent cases just cited by counsel, of 
Flanigan v. Guggenheim Smelting Co., 34 Vr. 647, and Green v. Heri- 
tage, 35 Vr. 567. And see In re Cleveland, 22 Vr. 311. 
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EDWARD 8S. CAMPBELL, RECEIVER OF THE MIDDLESEX COUNTY 
BANK, v. OLIVER W. RAMSAY. 


(Middlesex County Circuit Court. ) 
Application to open judgment — Filing plea. 


On contract. 

Application to open a judgment by default to let defendant in to 
plead. 

Heard at Chambers on rule to show cause. 

Messrs. Lindabury, Depue & Faulks for plaintiff. 

Mr. James Parker for defendant. 

FORT, J.: This is an application to open a judgment by default and 
to let the defendant in to plead. 

The affidavits show that judgment was entered owing to the iailure 
of the defendant to file an affidavit of merits within the ten days provided 
by statute. The affidavit was made, but, by error, was not filed until the 
twelfth day; judgment being promptly entered upon failure to file the 
affidavit within time. Defendant’s attorney discovered the fact of judg- 
ment only after execution and levy. The affidavit filed discloses a good 
defense, if proven. 

The plaintiff contends that the court is without power to open the 
judgment and let the defendant in to plead, the insistment being that, 
under our statute, defense is precluded. Unless an affidavit of merits is 
first filed and the time having passed to file one, if the court should open 
the judgment, no plea could be filed. Such a position should not be 
sustained unless no other is possible. 

Two or three rulings by justices at Circuit are cited to sustain the 
plaintiff, but an examination of the rulings referred to, as reported in the 
Law Journal, do not show that they are applicable to the situation now 
before the court. 

The statute requiring an affidavit of merits is one regulating practice 
only, and permitting judgments by default on failure to file such an 
affidavit, reciting the facts required, within the time fixed by law. After 
the judgment the statute is at an end. 

Subsequent practice as to opening a judgment is governed by the 
practice act and rules of court as if the statute as to filing an affidavit of 
merits did not exist. That statute simply permits a judgment by default 
in certain cases for failure to file the affidavit within time, and it cannot 
be that because of this the court is without power to open such a judg- 
ment under the one hundred and forty-seventh section of the practice act. 
The reverse is the fact. The court has power, which only attaches after 
such a judgment by default, as it is only in such a condition that the one 
hundred and forty-seventh section applies. 

A rule will be granted opening the judgment, letting the defendant 
in to plead; the lien of the judgment to remain until after the trial of the 
issue pursuant to statute. 
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IN RE APPLICATION FOR CONVEYANCE OF THE INCHOATE RIGHT OF 
DOWER OF MARY BOOSKIRK, AN ALLEGED LUNATIC. 


(N. J. Court of Chancery, July 18, 1895.) 


Inchoate dower—Lunatic wife 
—Vested property right—In Au- 
gust, 1894, John V. Booskirk, a 
married man, was seized in fee of 
an undivided one-half interest in 
certain lands in Camden county, 
New Jersey, and sold the same to 
one Edward Connelly. By teason 
of certain conditions the price ob- 
tained was more than the land was 
worth for any purpose for which he 
was able to use it, and if he held it 
the environments were such that he 
probably could never receive such 
an offer again. 


fore totally incapacitated by mental 
infirmity from executing a valid 
release of her inchoate right of 
dower, and he, therefore, petitioned 
the Chancellor under the statute of 
March 27, 1878 (P. L. 1878, page 
193), to direct some master to 
make and execute to his grantee or 
the grantees of said grantee, on 
behalf of said lunatic wife, a deed 
or deeds releasing and barring the 
said inchoate right of dower. 

The Chancellor referred the 
matter of said application, with the 
petition, to Martin P. Grey, Special 


Master, before whom _ testimony 
was taken. 


The wife of Mr. Booskirk was a 
lunatic, being confined in an asy- 
lum, and hopelessly insane, there- 


Mr. Henry I. Budd, jr., for petitioner. 


Mr. Lindley M. Garrison for Allen McDermott, guardian ad litem of 
Mary Bbooskirk, the lunatic wife. 

Mr. Garrison for the guardian upon opening the matter before the 
master had put upon the record the two following objections, viz.: 1. 
That the proper person does not appear to take advantage of the act of 
March 27, 1878, relative to inchoate dower, Supplement, page 267, as the 
petitioner is not the owner of the property. 2. That the petition should 
disclose the date of the marriage, and the date of the acquisition of the 
property, as the marriage is a jurisdictional fact, and, if before the date 
of the act, no land acquired during that marriage would be affected by 
the act. 

GRAY, M. P. (M. C. C.): In my opinion the interests of John V. 
Booskirk, the petitioner, require and would be promoted by the sale and 
conveyance of the said premises. That the taxes and expenses neces- 
sarily attendant upon the land while held by said Booskirk tor the only 
purpose for which he can use it, are so heavy as to make retention of the 
land by him unprofitable. I do not think the statute of March 27, 1878 
(P. L. 1878, page 193), under which the petition in this matter is filed, 
prescribes that it should appear that the interests of the owner of the 
lands require and would be promoted by any particular specified sale 
which it is proposed shall be made. The statute says that it should appear 
that the interests of the owner would be promoted by a sale, not by the 
sale, which may be impending. The intent of the act is that the owner’s 
interests shall appear to require the land to be sold, not whether any pro- 
posed bargain for their sale is profitable to him. If the owner’s interests 
require a sale, he may ask the aid of the court to direct a release of the 
lunatic wife’s inchoate dower right, making his own bargains as he likes. 
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prescribes that it should appear that the interests of the owner of the 
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which it is proposed shall be made. The statute says that it should appear 
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sale, which may be impending. The intent of the act is that the owner’s 
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On this point, that the interests of the owner require a sale, but slight 
proof should be sufficient to satisfy the call of the statute. Its object is 
not to see that the owner makes a profitable contract of sale, but that he 
has a good reason because the retention of the land is against his interests, 
to ask the aid of the court in perfecting a sale, and that he is not simply 
trying without cause to be rid of the lunatic wife’s inchoate right of 
dower. 

The petitioner, John V. Booskirk, is such an owner that he may file 
a petition under the act. His interest is shown to entitle him to the 
whole of the purchase money for the undivided one-half of the lands, in 
which the lunatic wife has her inchoate right of dower, and the deed 
which he made was deposited in escrow, he retaining possession of the 
property while held in escrow. The deed was recorded by the Title 
Company, but no act of Booskirk has been shown to indicate that he 
assented to a delivery of the deed to Connelly, nor any act or declaration 
of Connelly to show that he deemed the deed to be delivered. 

The petition in this cause is filed under the provisions of the act of 
March 27, 1878 (Supplement to Revision, page 267), praying the Chan- 
cellor to make an order that the inchoate right of dower of Mary Booskirk 
(the lunatic wife of the petitioner), in the lands described in the petition, 
may be released. Several questions were raised by the counsel for the 
guardian ad litem of the lunatic. The greatest stress being laid upon the 
insistment that the act of 1878 does not direct the consideration of any 
benefit to be derived by the lunatic from her release; that the lunatic wife 
had a vested property right on her marriage, and by reason thereof to 
have her dower in any lands whereof her husband might during the 
coverture be seized of an estate of inheritance, and that, as she married 
before the passage of the act, the legislature had no power to authorize 
her lands to be released by an order of the Chancellor, either in lands in 
which her inchoate dower right had attached, before the act, or in lands 
acquired by her husband, subsequent to the act in which, at the time of 
the act, she could not have had any inchoate right of dower. 

In the case, In re Mary Ann Alexander’s dower, 30 Atlantic Reporter 
817, V. C. Green held that an application under the act of 1878 for release 
of the lunatic wife’s inchoate dower right should be refused, where it 
appeared that her inchoate dower might have become actually vested by 
the seizure of her husband before the passage of the act. The Vice Chan- 
cellor places his decision upon the express ground that the seizure of the 
husband before the act vested in the wife an inchoate right, which was a 
property right, that the legislature could not and did not deal with by the 
act of 1878. In the case now in hand the husband became seized after 
the act, and the wife therefore took her interest in his lands subject to its 
operation. 

Mary Booskirk by her marriage acquired a status, which, on the hap- 
pening of the possibility that her husband might, during the coverture, 
receive an estate of inheritance in lands in New Jersey, would entitle her 
to an inchoate right of dower.in such lands. If he did become the 
holder of an estate of inheritance in any lands, the wife at the instant of 
his seizing became entitled to an inchoate right of dower in them, but 
until title in the lands was vested in the husband, the wife did not have 
any right in dower. The mere posssibility that at some time during the 
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coverture the husband might become seized of an estate of inheritance 
in lands, and that in such case the wife would have an inchoate dower 
right, is not a property right protected by the constitution from legisla- 
tive action. Mrs, Alexander’s dower, 30 Atlantic Reporter 817. 

This principle has been adjudicated in New Jersey respecting the 
husband’s right by marriage to take the wife’s choses in action provided 
he reduce them to possession during the coverture. At the common law 
his power to take her choses in action, during the coverture, was unques- 
tioned: Where the marriage was before 1852, and the wife became 
entitled to the bequest before 1852, and the husband was therefore en- 
titled at any time during the coverture to reduce the wife’s bequest into 
his possession, his possibility of acquiring a vested and perfect title was 
much more complete than is the chance of a wife that her husband may, 
during the marriage, take an estate of inheritance in lands. Yet in the 
case of Executors of Henry v. Dilley, 1 Dutch. 302, it was held under 
the circumstances stated that the act of March 1852 (L. 1852, page 407), 
operated to deprive the husband of his discretion to take the wife’s 
bequest, when it had not been exercised before the time the act went into 
effect. The court determined that the act barred and intercepted the 
inchoate right of the husband to acquire an interest in such property by 
any proceeding after the act took effect. 


The distinction between the failure of a legislative act to operate to 
deprive one of a vested property right, and its full authority to intervene 
to prevent the fruition a possibility into a vested property right, 1s dis- 
cussed both in the case cited and also in Vannote v. Downey, 4 Dutch. 
219, and upheld. In the latter case the husband’s estate in the wife’s 
lands, which had vested in him before the act of 1852, was sustained after 
that act, and it was declared that the act would have been unconstitutional 
if it were designed to affect his vested property right owned by him in 
his wife’s lands at the time the act went into effect. But the preceding 
case of Henry v. Dilley was cited and its doctrine approved to the effect 
that the legislature, while it could not take away a vested estate, could by 
statute prevent the exercise of a discretion to vest an estate, where that 
alone was the only circumstance necessary to perfect a possible interest 
into complete title. 

This principle has been fully discussed and decided in accordance 
with the above view in the State of North Carolina. In the case of Kuh- 
man v. Bank of Greensborough, 77 N. C. 394, it was held in a case where 
the marriage was, before the act, which saved the wife’s property to her, 
that the change in the law after the marriage cut off the husband’s possi- 
ble interest in her property. 

In Holliday v. McMillen, 79 N. C. 315, the marriage was before the 
change in the law, the gift of the personal property was made to the wife 
after the change in the law. The claim was that the husband by the mar- 
riage had acquired a property interest in all that the wife might receive 
during the coverture, and that the subsequent change in the law could not 
take this interest away from him, even as to property received by the wife 
subsequently to the change. But the court held at the time of the mar- 
riage the wife had but a mere possibility of future acquisition and not a 
vested right, and the husband could have no greater interest, and that 
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both were subject to the operation of the changed law as to property 
received by the wife after the law took effect. 
In my opinion the prayer of the petitioner should be granted. 
[Nore.—The above interesting and important opinion was rendered by Vice- 
Chancellor Grey, as Special Master, prior to his appointment to the Bench. and will 
prove of value as areference. We print same at the request of one of our subscribers. 
d. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions). 


Mortgage—Deed to wife—Fraud—Burden of proof.—1. A convey- 
ance of land by a husband to his wife by deed through a third party to 
secure her for the principal of money used by him, will be decreed to be a 
mortgage, and good as against creditors to the extent only of the amount 
of the principal so received by him, with interest thereon from the date of 
the delivery of such deed. 2. Where such a conveyance is attacked by 
creditors as voluntary or fraudulent the burden is on the wife to establish 
that her husband took and used her separate estate; but when that fact is 
established, whether such taking was with or without her consent, the 
burden then shifts, and those claiming that such taking and use were by 
gift of the wife must establish such gift to the husband. 3. The pre- 
sumption of law is against a gift by the wife of the principal of her separate 
property to the husband, and the burden of proving it is upon him who 
asserts it. 4. The rule here stated does not apply to the income of the 
wife’s separate estate. A gift of that may be implied from its receipt by 
the husband. 5. The statutes in the several states as to the property of 
married women, when as broad as the Texas statute or our own, have 
entirely overthrown the common-law rule of the merger of the wife’s 
entity and estate, upon marriage, in the husband. 6. It is unnecessary, 
under these statutes, that a wife shall take from her husband a promissory 
note, or other acknowledgment, upon handing him money of her separate 
estate, to be able to establish that such taking by him was a loan. In the 
transaction she will be considered as a feme sole, and as if a stranger to 
her husband. 7. In establishing her claim against her husband’s estate 
she is not more competent to testify to transactions with or statements by 
the testator or intestate, when the executor or administrator of her 
deceased husband is a necessary party, than any other witness. Adoue v. 
Spencer. (Mr. Frank Bergen and Mr. William T. Austin for appellant. 
Mr. Sherrerd Depue and Mr. John Neethe for appellees). Opinion by 
FORT, J., April 3, 1901. 


Bridges—Erection—Repair.—1. The Board of Chosen Freeholders 
of a county are chargeable with the duty of erecting, rebuilding and 
repairing bridges only where such bridges are necessary to carry a public 
ner across a stream or other like place, and which thereby become 

a part of such public highway, open to the free and unobstructed user 
thereof by the people at large, not upon sufferance, but as a matter of 
right. 2. An action for injuries suffered from neglect to erect, rebuild 
or repair a bridge, against the county, did not lie at the common law; and 
the statute of this state (1 Gen. St., p. 307, Par. 9) giving a right of action 
in case of such failure of duty expressly limits the liability of the county 
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for such failure to bridges with the erection of which it is made chargeable 
by law. 3. The principle of estoppel, which has been held in some juris- 
dictions to prevent towns which have general charge of public roads and 
bridges from making a defense to such actions on the ground of want of 
legal authority to erect the bridge, does not apply to such actions against 
counties in this state, which have no general authority over the highways 
as such, and the acts of whose agents in building bridges not authorized 
by statute are ultra vires. Spencer v. Board of Chosen Freeholders of 
Hudson County. (Mr. Edward Kenny for plaintiff in error. -Mr. John 
Griffin for defendant in error). Opinion by HENDRICKSON, J., June 
17, 1901. 


Trespass—Damages—Evidence.—1. An action to recover for injury 
to plaintiff, as owner of a lot of land having a dwelling house and out- 
buildings thereon, occasioned by a disturbance of the soil of a public street 
on which said lot abutted, within which street plaintiff had no title, was 
tried on the theory that the damages to be recovered were limited to com- 
pensation for the diminished convenience of the use of the plaintiff during 
the period between the acts done in the street and the commencement of 
the action. Held, that evidence of the cost of replacing a sewer, which 
had afforded drainage from the dwelling house, and had been removed, 
by a new sewer, and evidence that the digging down of the street injuri- 
ously affected the appearance of the dwelling house, was improperly 
admitted. 2. Punitive damages were claimed. The case had been tried 
before, and plaintiff was a witness in his own behalf on both trials. Hav- 
ing testified at the later trial to threats made by defendant indicating ill 
will, he was asked whether he had so testified at the former trial, to which 
he replied that he thought so. Held, that it was error to exclude a 
question requiring him to state what he had formerly testified on that 
subject. Miller v. Rambo. (Mr. David J. Pancoast for plaintiff in error. 
Mr. John W. Westcott for defendant in error). Opinion by MAGIE, 


Ch., June 17, 1901. 


Street railroads—Location—Extension.—By the eighth section of 
“An act to provide for the incorporation of street railway companies, and 
to regulate the same,” passed April 6, 1886, as amended March 27, 1889 
(3 Gen. St., p. 3,220), it is provided “that the board of aldermen, common 
council or township committee, upon the petition of the directors of any 
company incorporated under this act, or a majority thereof, for a location 
of the tracks of its railway therein, conformably to the route designated 
in their articles of incorporation, or for an extension of the same, shall 
give notice to all parties interested (in a specified manner) of the time and 
place at which they will consider such application for location; and, after 
hearing, they shall pass an ordinance refusing such location or extension, 
or granting the same, or any portion thereof, under such lawful restric- 
tions as they may deem the interests of the public require; and the loca- 
tion or extension thus granted shall be deemed and taken to be the true 
location or extension of the tracks of the railway, if an acceptance thereof 
in writing, by the directors, shall be filed with the secretary of state within 
thirty days after receiving notice, and a copy thereof delivered to the clerk 
or other equivalent officer of the municipality or township.” Held, that 
the right of a street railway company incorporated under this act to con- 
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struct an extension of its railway depends (1) upon municipal action 
granting it authority to do so, with such restrictions as the municipal 
body may deem proper; and (2) the filing by the company of an accept- 
ance of the grant, with its restrictions, in the office of the secretary of 
state, and the delivery of a copy thereof to the clerk of the municipality. 
Held, further, that the statutory provision cited empowers the munici- 
pality to grant to a street railway company a right to extend its railway 
from its legally authorized terminus, but that it does not justify a grant 
to construct an addition to an extension which has been built without 
legal warrant. ‘Trenton St. Ry. Co. v. Pennsylvania R. Co. (Mr. Aian 
H. Strong for appellants. Mr. John H. Backes for respondent). 
Opinion by GUMMERE, J., June 17, 1901. 


Lease—Construction—Injury by fire-—A lease of a hotel property 
contained a printed clause providing that “the lessee will not knowingly 
do or commit, or suffer to be done or committed, any act or thing con- 
trary to the conditions or stipulations of the policy or policies of insur- 
ance on the premises, and that he will peaceably deliver up the premises 
demised at the end of the said term, in the same good order and condition 
that he received the same, reasonable wear and tear and damage by acci- 
dental fire alone excepted.” It also contained a written clause providing 
that ° ‘all repairs are to be made and paid for by the said tenant and !essee, 

* * * and that the said lessor shall be exempt and relieved from 
the making of any repairs, alterations, additions or improvements during 
the continuance of this lease, the said lessee hereby covenanting to make 
and do the same.” Held, that the clause which exempted the lessee from 
liability for damages due to reasonable wear and tear or to accidental fire 
was intended to qualify not only the lessee’s covenant to deliver up pos- 
session of the premises at the end of the term, but also his covenant to 
make repairs, and relieved him from obligation to replace a part of the 
premises which had been destroyed by accidental fire. Held, further, 
that the provision in the lease, which exempted the lessor from the mak- 
ing of any repairs, alterations, additions or improvements during the 
term was also qualified by said clause, and did not relieve him from the 
statutory duty of repairing the building upon the demised premises in 
case of its injury by accidental fire. Allen v. Fisher. (Mr. George A. 
3ourgeois for plaintiff in error. Mr. William I. Garrison for defendant 
in error. Opinion by GUMMERE, J., June 17, 1901. Garretson and 
Vroom, JJ., dissenting. 


Municipal corporations—Superintendent of buildings—Removal.— 
The charter of Newark (P. L. 1857, p. 116) authorizes, through the com- 
mon council of that city, regulation and inspection of buildings, and the 
appointment of necessary subordinate officers to hold during the pleasure 
of the council; every officer elected or appointed in pursuance of the act to 
take and subscribe an official oath before entering upon his duties. Later 
general legislation, enacted after the constitutional amendment requiring 
regulation of the internal affairs of cities to be by general laws, authorizes 
the appointment in any city, by its common councii, of a_ building 
inspector, to hold for a term to be fixed, within a stated limit, by the 
council, with specified duties, and other duties to be defined by the council. 
P. L. 1886, p. 321; P. L. 1899, p. 21. The common council of Newark 
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ordained building regulations, and provided for an officer styled “super- 
intendent of buildings,” with substantially the powers of the general law, 
and appointed such an officer, and fixed his term at the maximum allowed 
by that law. It also appointed assistants to such officer, and attempted 
to fix for them like terms. Held (1) that such appointment of “superin- 
tendent of buildings” must be taken to be that of the statutory “inspector 
of buildings;” that the appointee could not be removed by a succeeding 
council, at will, during the fixed term; and that his failure to take the 
official oath prescribed by the city charter, before he entered on his duties, 
did not deprive him of a standing to contest by certiorari his attempted 
removal from his office. (2) That the attempt to fix terms for the assist- 
ants, holding simply under the city charter as subordinate officers, was 
void, as against a succeeding council. State (Peal) v. Mayor, Etc., of 
City of Newark; State (O’Rourke) same. Mr. Joseph A. Beecher for 
plaintiffs in error. Messrs. McCarter & Adams for defendants in error). 
Opinion by COLLINS, J., June 17, 1901. 


Writ of error—Review.—1. A writ of error in an ordinary action 
brings up for review nothing but the record of the judgment and the bills 
of exception. 2. A judgment will not be reversed for technical defects 
in the record which are not noticed in the brief or argument of counsel 
for the plaintiff in error. Lewis v. Lewis. (Mr. William R. Wilson for 
plaintiff in error. Mr. P. H. Gilhooly for defendant in error). Opinion 
by DIXON, J., June 17, 1901. 


Negligence—Evidence—Damages.—1. A woman, seeing a car, 
which had been derailed while a flying drill was being made, coming out 
of the limits of a freight yard and across a public street at great speed 
towards the place where she was standing, in fright ran for safety and fell, 
injuring herself. Held, that she was entitled to recover damages for 
such injury. 2. Where one, by negligence, puts another under a rea- 
sonable apprehension of personal physical injury, and, in a reasonable 
effort to escape, the latter sustains physical injury, a right of action arises 
to recover for the physical injury and the mental disorder naturally inci- 
dent to its occurrence. Tuttle et ux. v. Atlantic City R. Co. (Mr. J. 
Willard Morgan and Mr. Charles V. D. Joline for plaintiff in error. Mr. 
Henry S. Scovel and Mr. William T. Boyle for defendants in error). 
Opinion by VROOM, J., June 17, 1901. 


Statute—Repeal—Wife’s separate property.—1. The last clause of 
section 14 of the married women’s act of March 27, 1874 (2 Gen. St., p. 
2,015), declaring that nothing in the act should “enable husband and wife 
to contract with or to sue each other except as heretofore,” is not repealed 
by the amendatory act of June 13, 1895 (2 Gen. St., p. 2,017). 2. Section 4 
of our married women’s act makes the wages and earnings of a married 
woman, since the passage of the act, in any employment in which she is 
employed separately from her husband, her sole and separate property, 
as though she were a single woman. 3%. Under our statute, a married 
woman may engage for wages, by contract, with any person other than 
her husband, and, whether her husband consent or not, she is entitled to 
receive the money due her for such service as her separate property. 4. 
The rule of the common law that a husband, by virtue of the marital con- 
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tract, was entitled to the earnings of the wife, is superseded by our statute, 
where the wife contracts for her services with any other person than her 
husband, and wages to which she is entitled under such a contract are 
her separate property,and cannot,as against her claim therefor, be reduced 
to possession by the husband. 5. A married woman may contract with 
a firm in which her husband is a member and recover in equity for wages 
for her personal services under such contract. Turner v. Davenport. 
(Mr. Walter J. Knight for appellant). Opinion by FORT, J., June 17, 
1901. 

Evidence—Memoranda—Book of accounts.—1. Where slips con- 
taining reports of work done, and the cest of the same, and of the amount 
and kind of materials used, are part of a method of carrying on business, 
they are competent evidence, when offered in connection with the books 
of account of the business. 2. A book of account, made up in the usual 
course of business, in part from reports of work done and amount of 
materials used, is competent evidence, in connection with the reports, as 
part of a system of carrying on business, to prove claim for materials and 
labor. 3. In a suit upon a contract, the question of the person with 
whom the contract was made should be distinctly left to the jury, when 
the question appears by the evidence to be disputed. Diament v. Colloty. 
(M. G. A. Bourgeois for plaintiff in error. Mr. A. B. Endicott for 
defendant in error). Opinion by GARRETSON, J., June 17, 1901. 


Contract—Performance—Acceptance.—1. If a contractor contracts 
to erect a building, he cannot recover, even upon a quantum meruit, 
unless he has substantially complied with the contract. 2. But, if he sub- 
stantially complies with the contract, even though he has failed in some 
minor particulars, he is entitled to recover the contract price, less what 
will be a fair allowance to the owner to make good the defects in the per- 
formance of the contract. 3. When there is not a substantial compli- 
ance with the contract, there may be a recovery for what the building is 
reasonably worth, if the owner has accepted it; but in determining the 
question of acceptance it is not sufhcient to find that the owner has occu- 
pied it. The jury must find some positive act on his part showing an 
intention to accept it. 4. When a building contract provides that the 
building shall be completed at a specified time, and that for every day it 
remains unfinished atter such date the contractor shall pay the owner five 
dollars as liquidated damages, and also provides that the contractor shall 
be allowed additional time when he is delayed by the fault or neglect of 
other contractors, provided he gives notice in writing to the owner of such 
neglect of other contractors, the owner is entitled to the written notice, 
and the contractor cannot be. allowed additional time in the absence of it. 
Feeney v. Bardsley. (Mr. Charles D. Thompson for plaintiff in error. 
Mr. James M. Trimble for defendant in error). Opinion by VAN 
SYCKEL, J., June 17, 1901. 

NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions). 

Fraudulent conveyances—Consideration—Pleadings as evidence.—1. 
Admissions of fact contained in an unsworn answer of a defendant may 
be used by the complainant as evidence. 2. Statements in an answer not’ 
under oath, for the interest of the answering defendant, cannot be con- 
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sidered as evidence for such defendant. 3. The mere liability of a surety 
to pay his principal’s debt cannot, as against the principal’s existing 
creditors, be deemed a valid consideration for the absolute conveyance by 
the principal of substantially all his property to the surety. 4. A surety, or 
one under an undischarged liability for another, may take a mortgage upon 
any or all the principal’s property for the purpose of securing the surety 
against loss on his liability. Such a taking of security does not hinder 
other creditors of the principal from collecting their claims, in the sense 
prohibited by the statute of frauds. 5. An absolute conveyance, whereby 
the title to substantially all the principal’s property is transferred to a 
surety (who has not satisfied his liability), for a named valuable considera- 
tion, which was not in fact paid, is a hindrance to the existing creditors of 
the grantor principal, and is obnoxious to the statute of frauds. Craft v. 
Schlag. (Mr. S. H. Richards, for complainant. Mr. R. S. Clymer, for 
defendants). Opinion by GREY, V. C., May 20, 1901. 


Street railroads—Turnpikes and toll roads.—1. By joining issue on a 
plea, a complainant admits the sufficiency of the facts stated as a defense. 
if they are proven to be true. 2. If their truth be established by the 
evidence, the complainant’s bill must be dismissed as to the defendant who 
files the plea, although the matters stated in the plea do not constitute a 
valid defense to the suit. 3. If the defendant fails to prove the truth of 
the facts pleaded, the plea will be overruled as false, and the complainant 
will be entitled to a decree according to his case as stated in the bill. 4. 
A trolley company, if it desires to locate its railway upon a turnpike road, 
is not, under the act of March 14, 1893 (Gen. St., p. 3,241, Sec. 135), 
compelled to acquire that privilege by lease. It may acquire a mere use 
of part of a roadway by consent of the turnpike company, under section 
130 of that act (Gen. St., p. 3,238). Hunt v. West Jersey Traction Co. 
Mr. H. A. Drake, for complainant. (Mr. Charles R. Stevenson and Mr. 
Thomas E. French, for defendants, Haddonfield & C. Turnpike Co.) 
Opinion by GREY, V. C., May 24, 1901, 


Estoppel in Pais—Attorney and client.—1. Where a party having an 
equitable interest in lands assents to and aids in the disposition of the 
legal title thereto, she is estopped, after the purchases from the holders of 
the legal title have by her inducement changed their position, from assert- 
ing her equitable claims upon the legal title. 2. An attorney is bound to 
deal with his client with frankness, and to render her an itemized account 
of his receipts and disbursements of her moneys paid to him. Kelley v. 
Repetto. (Mr. E. A. Highbie, for complainant. Messrs. Thompson & 
Cole, for defendants). Opinion by GREY, V.C., June 7, 1901. 


Divorce—Alimony—Conditions.—1. Although a decree for alimony 
does not reserve to the parties a right to apply for a modification of the 
amount awarded when the circumstances of the parties have changed, yet, 
under the true construction of the divorce act, the chancellor may enter- 
tain an application of that kind. 2. Such application may be by petition 
in the cause, and must be supported by proof of such changed circum- 
stances as justify and require a variation of the amount of alimony al- 
lowed. 3. A defendant who resists and evades the enforcement of the 
decree for alimony would not be permitted to procure a reduction of the 
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amount allowed because of changed circumstances, except upon perform- 
ance of the decree up to the time when the circumstances are shown to 
justify reduction. 4. When a defendant has continued to resist the 
enforcement of the decree up to the time of his death, the court will not 
entertain the application of his personal representative for a reduction of 
the alimony which has accrued.. Rigney v. Rigney. (Mr. James P. 
Northup, for petitioner. Mr. M. T. Rosenberg, for complainant). 
Opinion by MAGIE, Ch., June 7, 1901. 


Trusts—Trustee—Accounting—Burden of proof—1. The burden of 
proof is upon an accounting trustee to show that he is entitled to the 
allowances for which he claims credit. 2. When a trustee, acting under a 
trust to collect and pay over or invest for the sole benefit of a cestui que 
trust, purchases land in his own name, and pays for it wholly with the 
trust funds, he will be decreed to convey to his cestui que trust the land 
so purchased, and, on stating the trust account, will be entitled to an 
allowance of credit for the amount of trust funds actually expended in 
the purchase. 3. Where such a trustee appropriates the trust funds to 
his own use, without identifying them, and purchases real estate therewith, 
all without the knowledge or consent of the cestui que trust, and, when 
called to account, sets up a false claim for greater allowances of credit 
than he is entitled to, he should not be allowed commissions for his ser- 
vices as trustee. McCulloch v. Tompkins. (Mr. W. T. Boyle and Mr. H. 
S. Scovel, for complainant. Mr. T. J. Middleton and Mr. Jonas Miller, 
for defendant). Opinion by GREY, V. C., June 14, 1901. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 


Action on bond—Fraud as a bar.—In a suit upon a sealed instrument, 
the defense of fraud in the consideration is not a bar to the action, where 
the contract has been executed by both parties, and remains unrescinded, 
and where the consideration has not entirely failed. Under such condi- 
tions the defendant can only take advantage of the fraud by proving it at 
the trial, for the purpose of reducing the amount of the plaintiff’s recov- 
ery. Rogers v. Baker. (Mr. Flavel McGee for demurrant. Mr. 
Edward M. Colie for defendants). Argued before Depue, C. J., and 
Dixon, Gummere and Collins, JJ. Opinion by GUMMERE, J., Febru- 
ary 27, 1901. 


Police commissioners—Regulations.—1. The board of police com- 
missioners of Trenton is authorized by law to make rules and regulations 
for the government of the police force, and a rule against conduct unbe- 
coming an officer and a gentleman is violated by an officer saying of one 
of the police commissioners that he was a liar, and you would not believe 
him under oath. 2. Upon a trial on such a charge this court will not 
interfere if the evidence upon which the accused was found guilty formed 
a rational basis for the judgment. State (Alcutt, Prosecutor) v. Board of 
Police Com’rs of Trenton. (Mr. John H. Backes for prosecutor. Mr. 
G. D. W. Vroom for defendant). Argued before Garrison and Garret- 
son, JJ. Opinion by GARRETSON, J., March 4, 1901. 





— ot ett CD UDC OD 


NEW JERSEY SUPREME COURT. 601 


Ordinance—Validity—Mandamus.—1. Where a _ resolution was 
vetoed by the mayor and returned to the council, who altered it to meet 
one of the objections set out in the veto, and again passed it, the resolu- 
tion as last passed could not become effective until again submitted to 
the mayor for his approval. 2. This court, in its discretion, will refuse a 
mandamus upon a city officer to sign a warrant for money, when it appears 
from the evidence that the relator should establish his right in a proceed- 
ing in which the city might present a defense. State ex rel. Padavano v. 
Fagan, Mayor. (Mr. Leon Abbett for relator. Mr. James F. Minturn 
for defendant). Argued before Garrison and Garretson, JJ. Opinion by 
GARRETSON, J., March 4, 1901. 


Municipal corporations—Common council—Certiorari—Where the 
common council of a city passed a resolution which was neither affirmed 
by the mayor nor returned with his objections and passed over his veto, 
the resolution, though not invalid, was ineffective, and would not be 
removed on certiorari. State (Newark Ledger Pub. Co., Prosecutor) v. 
Common Council of City of Newark. (Mr. James R. Nugent for prose- 
cutor. Mr. Herbert Boggs for defendant). Argued before Garrison and 
Garretson, JJ. PER CURIAM, March 4, 1901. 


Judicial powers—Telephone lines—Designation of route-—1. A dele- 
gation of power by the legislature to the circuit court to designate a route 
for a telephone line through a municipality, in case the municipal author- 
ities do not upon application make the designation within fifty days, is 
improper and void. 2. An application for the designation of a route for 
a telephone line part way through a municipality, where the part applied 
for connected other parts of a through line, is within the acts of the legis- 
lature of 1880, 1887 and 1888, relating to telegraph companies. 3. The 
act of 1900 (P. L., p. 74) does not confer any discretion upon the munici- 
pality upon application to designate a route for a through line. State ex 
rel. New York and N. J. Tel. Co. v. Mayor, Etc., of Borough of Bound 
Brook. (Messrs. Corbin & Corbin for relator. Mr. William F. Vossler 
and Mr. Alan H. Strong for defendant). Argued before Garrison and 
Garretson, JJ. Opinion by GARRETSON, J., March 11, 1901. 


Appeal—Failure to file bond——Where a party, through its own 
neglect, fails to file an appeal bond on or before the first day of the term 
of the Common Pleas next after the judgment is rendered, the Court of 
Common Pleas should not, upon the second day of the term, permit the 
appeal to be perfected and placed upon the list of causes for trial at that 
same term. State (West Jersey & S. R. Co., Prosecutor) v. Miller. (Mr. 
J. H. Gaskill for prosecutor. Mr. James S. Ware for defendant). Argued 
before Garrison and Garretson, JJ. Opinion by GARRETSON, J., 
March 11, 1901. 


Plea—Question of law.—Where a plea filed after a ruling on 
demurrer tenders no issue of fact, but only raises a question of law for- 
merly presented on demurrer, and decided against the defendant, it should 
be stricken out. City of Camden v. Greenwald. (Mr. E. G. C. Bleakly 
for plaintiff. Mr. John J. Crandall for defendant). Argued before Gum- 
mere and Fort, JJ. PER CURIAM, April 3, 1901. 
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Distress for rent—Death of tenant.—1. A distress for rent may law- 
fully be made after the death of the tenant, provided the term continues, 
and the tenant has appointed an executor, or administration has been 
granted upon his estate. 2. If a distress be made after the tenant has 
died intestate, and before administration has been granted, the adminis- 
trator subsequently appointed, whose title runs back by relation to the 
death of the intestate, cannot treat as a tort a distraint which would have 
been lawful if he had then actually been administrator. 3. The goods and 
chattels of a deceased tenant, belonging to his personal representatives, 
are not exempt from distress, as the property of some other person than 
the tenant. 4. A sale of goods distrained cannot lawfully be made by the 
landlord without complying with the statute authorizing such a sale, and 
a notice of the preliminary inventory and appraisement, left at the most 
notorious place on the demised premises, is not such notice to the tenant 
as the act requires. Brown v. Howell. (Mr. E. R. Walker for plaintiff. 
Mr. Bayard Stockton for defendant). Argued before the Chief Justice 
and Collins and Dixon, JJ. Opinion by DIXON, J., April 4, 1901. 


Statute of frauds—Indemnity.—A promise by one person to indem- 
nify another for becoming surety upon the bond of a third is not within 
the statute of frauds, and will support an action, although not in writing. 
Hartley v. Sandford. (Mr. Z. M. Ward for plaintiff. Mr. John B. Hum- 
phreys and Mr. Eugene Stevenson for defendant). Argued before Depue, 
C. J.,and Gummere, Ludlow and Fort, JJ. Opinion by GUMMERE, J., 
April 15, 1901. 


Mandamus to mayor—Tax sales—Rights of purchaser.—1. A man- 
damus will issue to the mayor of a city to require him to perform a duty 
imposed by statute, when the relator is otherwise without remedy. 2. To 
entitle a relator to a mandamus, two things must appear: First, that he 
has a legal right to have something done by the party to whom he seeks 
to have the writ directed, and which has not been done; second, that he 
has no specific legal remedy to which he can resort to compel the per- 
formance of this duty. 3. When, by statute, it is made a condition pre- 
cedent to the right of the purchaser at a tax sale under the Martin act 
to reimbursement for expenses incurred for an abstract of title made to 
ascertain the owner or mortgagee, or both, of the property purchased, 
that such fees shall be approved by the mayor, upon his neglect or refusal 
to act thereon a mandamus will issue, directing that he proceed to the 
performance of the duty thus imposed. 4. While the writ will issue 
directing the mayor to consider with view to approval, which is a statutory 
duty, it will not direct the amount of expenses which he shall approve as 
necessarily incurred in securing such search, as that is discretionary, and 
dependent upon facts to be established to his satisfaction. State ex rel. 
Bierman v. Seymour. (Mr. James R. Nugent for relator. Mr. Herbert 
Boggs for respondent mayor. Mr. Frederick F. Guild for respondents 
_John F. Shanley and others). Argued before Van Syckel and Fort, JJ. 
Opinion by FORT, J., April 16, 1901. 


Real estate broker—Commission—Certiorari.—1. Where a broker, 
employed to sell real property, brings about an introduction of a buyer, 
and a negotiation resulting in a purchase ensues on that foundation, the 
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owner and buyer cannot, by any arrangement, disappoint the claim of the 
agent for remuneration. 2. On certiorari this court will not review the 
findings of fact of a district court. 3. If there is no evidence, or only 
evidence illegally admitted, and the conclusions of the judge are founded 
on such illegal evidence, we are not bound by his findings. 4. When, by 
statute, an agent’s authority must be in writing, parol testimony will not 
be admissible to prove it, unless as secondary evidence, after proof of loss 
of the original. State (Somers) v. Wescoat. (Mr. Eli H. Chandler for 
prosecutor. Mr. William M. Clevenger for defendant). Argued before 
Gummere and Fort, JJ. Opinion by FORT, J., June 10, 1901. 
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STATE NOTES. | of Vice Chancellor Stevenson, on 

Chief Justice Depue has entered | May 29, and many Paterson and 
an order in the Supreme court, | Passaic lawyers were present. Ex- 
changing the time of the opening | Attorney John W. Griggs was 
of the September term of the among the number who responded 
Middlesex courts from the second _ to toasts. 
Tuesday in September to the third One of the graduates from the 
Tuesday of that month. This order | Law School of the New York Uni- 
affects the opening of the Circuit versity, June 6, was Miss Margaret 
court, Oyer and Terminer court, | M. Burnet, of Madison, N. J. She 
Common Pleas court, Quarter Ses- _ took a special course in mortgages 
sions court and Orphans’ court, with Professor Sommer, of Newark, 
and is the result of a petition by and the course in trusts, which is 
nearly all of the members of the post-graduate work. She was first 
Middlesex Bar. At the opening vice president of the class of 91, 
day of court in April, Justice Fort | and a charter member of the first 
referred to the matter, and said that | woman’s fraternity in the Univer- 
he would endeavor to have the | sity. 
change made, if a corresponding Mr. Albert H. Darnell, of Atlan- 
change were made in the Mon-_ tic City, a member of the law firm 
mouth County Circuit. The regu- of Sims & Darnell, was married on 
lar time for the opening of the Fall | May 25, to Miss Edith Sutcliffe, of 
term of that court is the first Tues- | Merchantville. The wedding was 
day in October. This will be made | to have taken place at the home of 
a later date. This change which the bride, but the illness of the 
goes into effect this Fall, will con- | bridegroom caused a change in 
tinue until otherwise ordered. The | plans, and they were married at the 
April and December terms will re- | Hotel Holmhurst, Atlantic City, 
main as heretofore. This change | which is owned by Mr. Darnell’s 
in the September term will give | father. : 
lawyers time to prepare their cases Mr. John L. Semple, of Camden, 
after the heated season of the year | was indicted by the Federal Grand 
is past. Jury on May 22, for complicity in 

The members of the Passaic | the issuing of counterfeit $20 notes, 
County Bar Association gave a din- | made in Moyamensing prison by 
ner at the Hamilton Club, in honor | Baldwin S. Bredell and Arthur 
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Taylor, who were the engravers for 
the Jacobs and Kendig gang of 
counterfeiters, which was broken up 
about two years ago by the arrest 
and imprisonment of the leaders. 
The death of Mr. John H. Bon- 
nell, the custodian 
House, occurred at 


| 
| 


of the State | 
Newton, on | 


June 6, Mr. Bonnell having been in | 


ill health for several years past. He 
was born at Newton, Sussex county, 
January 5, 1849, where he lived 
until 1873, when he moved to New- 


ark, which has since been his home. | 


He was appointed custodian of the 
Capitol in 1894, at a salary of $2,- 
000, and was a most painstaking 
and efficient incumbent of that of- 
fice. In 1899 he was nominated on 
the Republican ticket for Sheriff, of 
Essex county, but declined the 
nomination because of ill health. 
Mr. Bonnell was intimately asso- 
ciated with nearly all the state offi- 
cials, all of whom, with many other 


Jerseymen, were numbered among | 


his friends. The State House Com- 
mission, on July 2, elected Mr. John 
W. Weseman, an ex-Assemblyman, 
of Newark, as his successor. 

Ex-Lay Judge John M. Moore, 
of Clayton, died at his home on 
June 6, aged 76 years. He was ap- 
pointed a Lay Judge of Glouces- 
ter county by Governor McClellan, 
in 1879, but was more widely known 
as a glass manufacturer than from 
his services on the county Bench, 
having been at the head of the glass 
manufacturing business in Clayton 
since 1856. Mr. Moore was also a 
director in the West Jersey & Sea- 
shore Railroad, and was a member 
of the Union League, of Philadel- 
phia. 


SOME OF EVARTS’ WITTICISMS. 
The wit of the late William M. 


Evarts was original and spontan- 
eous, and his speeches and conver- 
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sation abounded in epigrams. The 
Tribune quotes some of his good 
things: 

In sending to George Bancroft a 
specimen of the pork raised on his 
farm in Vermont, Mr. Evarts wrote 
this characteristic note, which was 
found preserved among the histor- 
ian’s papers after his death. 

“Dear Bancroft: I send you two 
products of my pen to-day—my 
usual half barrel of pig pork and 
my eulogy on Chief Justice Chase. 


EVARTS.” 


When a guest at a Harvard 
alumni dinner, Mr. Evarts said on 
one occasion, after getting on his 
feet and Jooking round at the com- 
pany: “I am confirmed in an 
opinion which as a Yale man | early 
formed in regard to Harvard—that 
there was no college in the country 
whose graduates improved so much 
after leaving college.” 

At a dinner given by the Rev. 
Henry C. Potter (now bishop) in 
honor of Sir Thomas Bayley Pot- 
ter, a member of the House of 
Commons, Mr. Evarts, when called 
on to speak, began in this wise: 
“When I remember that we are be- 
ing entertained by the Rev. Henry 
—Potter; that we are invited to 
meet Sir Thomas Bayley—Potter; 
when I observe at my right Clark- 
son N.—Potter, and at my left the 
Rev. Eliphalet Nott—Potter, I am 
reminded of a young country 
clergyman who was unexpectedly 
summoned to supply a city pulpit. 
A good deal flustered by the 
strangeness of his surroundings, he 
said in his opening prayer: ‘O 
Lord, help us never to forget that 
Thou art the clay and we are the 
potters.’ ” 

When he was secretary of state 
the elevator that carried him to the 
state department one day contained 
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a number of strangers, presumably 
applicants for appointment as min- 
isters or consuls. 


foreign missions that I’ve 


taken up in some time.” 


seen 


Ona visit to the Natural Bridge, | 
some one expressed doubt in his | 
hearing as to the truth of the story | 


that Washington once threw a sil- 


ver dollar from the bottom to the | 
“Oh,” said Mr. | 
I:varts dryly, “we must remember | 
that a dollar went further in those | 


top of the bridge. 


days than it does now.” 





AMENDMENT TOSUPREMECOURT 
RULE. 


The following amendment to 


Rule 60 of the Supreme court of | 


New Jersey was adopted June 10: 


All writs of certiorari shall be | 
made returnable in twenty days | 


from the date of the allocatur, un- 


less otherwise ordered. The justice | 
who has allowed a writ of certiorari | 
may order that the return day | 


named therein shall be changed to 
an earlier or later day, and may 
order a vacation of the allocatur. 
Upon application of a sole defen- 


dant or of all the defendants in cer- | 


tiorari, this court, or a justice 
thereof, may, at any time after an 
allowance of a writ of certiorari, 
order any judgment or proceeding 
directed to be certified by such writ, 
to be reversed or vacated, and for 
this purpose may make all orders 
necessary to secure an immediate 
return of the said writ. 


N. J. SUPREME COURT EXAMINA- 
TIONS, JUNE TERM, 1901. 


ATTORNEY’S QUESTIONS 
What are the requisites to make 
a particular custom good? 
What are the rules to be observed 
in the construction of statutes? 


On seeing them, | 
Mr. Evarts whispered to a friend, | 
“This is the largest collection for | 
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How was the title to things per- 
sonal acquired at common law? 

Define “contract” and give the 
elements of it as mentioned by 
Blackstone, 

Define bailment and name the 
different kinds, giving an example 
of each. 

What is the purpose of protest? 

Give in detail the proceedings by 
plaintiff to judgment final in a suit 
in Supreme Court on a note held 
by an endorsee, where judgment is 
desired as soon as possible against 
maker and endorser. 

Give a proper form for attestation 
clause to a will. 

What is donatio causa mortis? 

In what cases may attachment is- 
sue, and out of what courts? 

Give the proceedings in detail to 
final judgment in an attachment 
suit where no appearance is entered 
for defendant. 

Give the proceedings in detail up 
to execution in a suit in Chancery 
to foreclose a mortgage where no 
defense is made, and the circum- 
stances are as follows: A mort- 
gaged to B. A then sold premises 
to C, who died leaving a widow and 
one child aged ten years. State con- 
cisely the parties defendants and the 
successive steps in the suit. 

Under the plea of general issue, 
may the defendant in any action of- 
fer any evidence other than that to 
prove a denial of the facts alleged 
in the declaration? How, if at all, 
is the plaintiff apprised of any other 
defenses than such general denial? 

What is a “privileged communi- 
cation” in the law of libel? 

Is a minor liable for-a criminal 
act? If so, state the general rule 
of law on this subject. 

How would you prove the statute 
of another state in an action here, 
and how is its admissibility regu- 
lated? 
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COUNSELOR’S QUESTIONS. 

What is an estate upon condi- 
tion? Give an example. 

What is an estate in remainder, 
and what rules are to be observed 
in the creation of such an estate? 

Who are tenants in common, and 


how may tenancy in common be | 


created, and how dissolved? 
Give the rule in Shelly’s case. 
Name the formal parts in an or- 
dinary deed of conveyance. 


What are uses, and how and 


when were they introduced into | 


England? 


Define an executory devise. Give | 
the distinction between a shifting | 


and springing use. 
Can a foreign will be proved in 


this state, and if so, what is the pro- | 


cedure? 
What is a cross-bill in Chancery, 
and in what cases is it used? 


What is an action of ejectment, | 


and in what courts can such an 
action be brought? 


A and his wife, being trustees of | 
land for their children, with power | 


of sale, contract to sellit. Ina suit 


by the purchaser for specific per- | 


formance, who are necessary parties 
defendant? 
determines the parties. 


| 
A conveys lands to B, who enters | 


into possession but fails to record 
his deed. 
judgment is recovered in the Su- 
preme court against A by a creditor 
who knew of the conveyance. After 
the recovery of the judgment, A, for 


value, conveys the land to C, who | 
had no actual notice either of the | 
prior conveyance or of the judg- | 
What are the rights of the | 


ment. 
respective parties in the land? State 
the reasons for your conclusions. 


If, in an action on a mechanics’ | 


-lien claim, wherein summons was 
actually served on the builder, judg- 


ment is entered against A, builder, | 


B, owner and C, mortgagee, what 





State the rule which 


After the conveyance, a | 
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property of the respective defen- 
dants does the judgment directly af- 
fect? And what is that effect? 

If a man die intestate, leaving 
children, and being seized of land 
in fee-simple in his own right, and 
also seized of a like estate in other 
land as trustee for John Doe, to 
whom do these lands respectively 
descend, and in what shares? 

When may lands of a decedent be 
sold by order of the Orphans’ court 
for payment of his debts, and what 
are the proceedings necessary to be 
taken and by whom? 


REVISION OF THE STATUTES. 


Justice Jonathan Dixon and Jus- 
tice J. Franklin Fort of the Su- 
preme court, and Counsellor Chas. 
L. Corbin, of Jersey City were ap- 
pointed June 25, by Governor 
Voorhees to revise the general 
statutes of New Jersey. The ap- 
pointments were made under au- 
thority of an act of the last legisla- 
ture, providing for a commission of 
three members whose appointment 
should be made and remuneration 
fixed by the governor. 

The last general revision of the 
statutes was made in 1874 under an 
act of the legislature of 1871. The 
commission at that time was com- 
posed of the late Chief Justice Mer- 
cer Beasley, the present Chief Jus- 
tice David A. Depue and Cortlandt 
Parker, Sr.,of Newark. A revision 
was made in 1894 by Judge Vroom 
and former Judge William M. 
Lanning, of Trenton, and since that 
time various commissions have 
been appointed to revise and codify 
particular classes of statutes. The 
latter include the laws relating to 
attachments, partition acts, con- 
demnation proceedings, District 
court acts, Orphans’ court acts and 
the criminal laws. These revisions 
will aid the present commission ma- 
terially in its work. 
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NEW JERSEY CORPORATIONS’ 
TAX. 


The income to the state of New 
Jersey from the tax on the amalga- 
mated corporations, called trusts, 
and the other financial syndicates, 
will be upward of two million dol- 
lars this year. The Morgan steel 
trust alone pays $53,750. 

The secretary of state has issued 
a red-covered book that deals en- 
tirely with the incorporations of 
1900, and it covers two hundred 
and fifty-three pages, with an aver- 
age of fifteen incorporations to the 
page, making a list of four thou- 
sand five hundred and twenty-five 
incorporations for the year of 1900. 
In point of numbers this was a 


heavy year, while in point of con- | 


sequences as to capital the year 
191 has already exceeded it, the 
increase being due to the incorpo- 
ration of a billion dollar steel trust. 
The state board assessors have 
been obliged to work over time be- 
cause the same two clerks who as- 
sessed two thousand corporations 
now assess about seven thousand 
five hundred. The corporations 
this year have given great activity 
to all the departments. The secre- 
tary of state, as they are registered 
and settled with a certified check, 
enters them in a book, open to all 
examiners. From this the state 
board of examiners abstract their 
list, which is simply a matter of 
transcribing. , 
Then the secretary of the state 
board of assessors figure out the tax 
that is due. The tax list is then 
sent to the state comptroller’s of- 
fice, where the tax bills are pre- 
pared and the settlement politely 
requested. An idea of the despatch 
that is exercised by the departments 
to get in the coin of the corpora- 
tions, is shown by the fact that 
twenty-six hours after the state 
board of assessors had returned its 
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first schedule to the state comp- 
troller’s office that there were over 
two thousand tax bills made and 
signed, sealed and stamped ready 
for the post office. This haste was. 
due to the fact that after July 1 in- 
terest is charged on the unpaid bills. 


OBITUARIES. 


HON GEORGE A VROOM. 


Hon. George A. Vroom, former 
law judge of Camden county, died 
at his home in West Haddonfield, 
on June 6, of typhoid pneumonia. 
Mr. Vroom was born in New 
Brunswick, October 21, 1861, and 
received his education at Rutger’s 
College. He studied law in the of- 
fice of Mr. John T. Woodhull, of 
Camden, and was admitted to the 
New Jersey Bar at June term, 1885, 
and as counsellor in 1888. He was 
appointed law judge of Camden 
county by Governor George T. 
Werts, on March 11, 1893, and held 
the position until April, 1897. He 
leaves a widow and three children. 


MR. FREDERICK J. MACMAHON. 


Mr. Frederick J. MacMahon, 
who, up until about three weeks be- 
fore his death, made his home in 
Paterson, died at his mother’s home 
in Newark, on May 16, of nervous 
exhaustion. Mr. MacMahon was 
official court stenographer, was an 
active worker, and one of the best 
stenographers in the state. He 
was admitted to the New Jersey Bar 
at February term, 1897, and as 
counsellor, 1900. He was a mem- 
ber of the Hamilton Club, the 
North Jersey Country Club, and 
was prominent in social circles of 
Paterson. Previous to his admis- 
sion to the Bar, he was a steno- 
grapher in the office of ex-Attorney 
General Griggs. The deceased was 
about thirty-six years of age. 
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BOOK NOTICES. 


THE AMERICAN DIGEST 
Annotated. A Digest of all Cur- 
rent Decisions of all the Ameri- 


can Courts, as Reported in the } 


National Reporter System, the 


| 


Official Reports, and elsewhere, | 


from April 1 to September 30, | 


1899. Prepared and edited by 


the Editorial Staff of the Ameri- | 


can Digest System. St. 
Minn. West 
1900. Pp. 4935. 


The American 
which brings all reported American 


Paul, | 
Publishing Co. | 


Digest system | 


case law into one series of digests, | 


under uniform classification, is a 
magnificent work, as everybody 


knows, and we do not see how any | 


good office can do without it. The 


volume now issued, which is almost 
like a Webster’s Dictionary, em- 
braces all current decisions from | 
April 1 to September 30, 1899. 


contains about five thousand pages, 
in clear type, set in double column, 
and we can only repeat what we 


It | 


have said heretofore, that the Di- | 


gest is in proper order and seems 
to be complete in every respect. 


THE TAX LAW of the State of | 


New York, being L. 1896, Chap- 
ter 908, entitled “An act in Re- 
lation to Taxation, Constituting 
Chapter Twenty-four of the Gen- 


eral Laws,” with all the Amend- | 
ments thereto Passed during the | 


Legislative Sessions 
1898, 1899, 1900 and 1901. 
Completely Indexed. 1901. Al- 
bany, N. Y.: Matthew Bender. 
The foregoing work is a pam- 
phlet of 168 pages, with a good In- 
dex. It is sold for fifty cents, and 
is a complete statement of the tax 
law of the State of New York. 
“THE DIGEST OF THE CAPE 
Law Journal (Vols. 1 to XVII), 
Containing most of the Decisions 
of the Superior Courts of South 


of 1897, | 
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Africa for the Past Seventeen 
Years. Edited by W. H. Somer- 
set Bell. Grahamstown, Cape of 

Good Hope: The South Afri- 

can Law Journal. London, Eng- 

land. Witherby & Co., 326 

High Holborn. 1901. Pp. 1127. 

Price, two guineas net. 

All the way from the Cape of 
Good Hope we receive a digest of 
the first seventeen volumes of the 
Cape Law Journal, containing 
most of the decisions of the South 
African courts for the past seven- 
teen years, and also incorporating 
an index to the Cape Law Journal 
for the same period, and cross refer- 
ences to all other recognized law 
reports of the South African 
courts. The work is edited by Mr. 
Bell, and, so far as we can judge, it 
is equal to any of the digests which 
have heretofore appeared either in 
England or in any of the Colonies. 
The work is published at two 
guineas, and bound in half sheep. 


REQUIREMENTS FOR AD- 
MISSION to the New Jersey 
Bar, as Prescribed by the Rules 
of the Supreme Court, with De- 
cisions and Rulings of the Court. 
By John A. Hartpence. Second 
Edition. Trenton. 1901. 


Mr. Hartpence has issued a sec- 
ond edition of the foregoing work, 
some of the preceding work having 
been rewritten owing to the repeal 
of the Dunn act in March, 1900. 
It contains forms, etc., and is ex- 
actly what it purports to be. Al- 
though it is a work of only thirty- 
three pages, it embraces in com- 
pact shape everything required to 
be known concerning the require- 
ments for admission to the Bar of 
New Jersey. The cost of the work 
remains $1.00, pamphlet form, and 
bound in buckram, $1.50, and may 
be had of the author or at this 
office. 





